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Abstract

There are a number of options available to the WTO for
enhancing its role in environmental governance:
changes could be made to WTO rules and processes,
new interpretations of WTO provisions could be made
through the dispute settlement process,
‘uderstandings’ which spell out specific articles of
agreements could be formulated (as was the case in the
Uruguay Round), or a higher priority could be assigned
to the environmental work of existing WTO ‘business as
usual’ committees, such as the Committee on Trade
and the Environment. When assessing these different
possibilities, there are at least three important
questions that must be addressed: what changes could
be made in a technical sense, would it be desirable to
make them, and is it realistic to expect them to be
accepted and implemented by governments?
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THE WORLD TRADE ORGANIZATION AND
GLOBAL ENVIRONMENTAL GOVERNANCE

Gary P. Sampson’

Introduction

The implementation of the outcome of UNCED is to be
reviewed at the ‘Rio plus Ten’ conference — the World
Summit on Sustainable Development (WSSD) -
scheduled for September 2002 in Johannesburg. In this
process, one of the priority items to be addressed is
how to secure an improved and strengthened
institutional structure for international environmental
governance.1 From a trade perspective, an important
question, particularly in the aftermath of the WTO
ifinistiejeativacofinbisicQptar ishtrearalya®nmepted
optibers awaitabladidréiss MITQsfowbehaacineits rislean
enkamcadantal fayother WiF@en Phisubugttiscobjective 4
mharbeis dittlaydbo Ulhie that chhlel WA ©haagbs e W2 ukas
anal @rovessesndbriilagrer coulthlee el infeiptetatadicnaf
WirOommewisiogrsyethemaeg ithdhds thepaase sepiieseant
phecespoitthatea)aestibivés Unidedsti nabiiegerthat apdifrout
whesiéipairttadésvielvagreements as was the case in the
Uruguay Round, or there may be a higher priority
assigned to work on the environment in existing WTO

" The author is Chair Professor of International Economic Relations at the Institute of
Advanced Studies at United Nations University in Tokyo. He is also Visiting Academic at
London School of Economics and Professorial Fellow at the Melbourne University. This
chapter is part of a Ford Foundation Project inquiring into the Role of the WTO in Global
Governance.

' See the Malmé Ministerial Declaration, Adopted by the Global Ministerial Environment
Forum - Sixth Special Session of the Governing Council of the United Nations
Environment Programme, Fifth plenary meeting, Malmé, Sweden, 31 May 2000.

2 One response to this question came in a high profile manner when the then Director
General of the WTO called for a "framework"” or an “architecture” within which
environment agreements could be dealt with coherently, effectively and efficiently.
Renato Ruggiero considered it the responsibility for environmentalists to "put their
house in order”, and a World Environment Organization could be considered as a means
to bring this order. See remarks by Renato Ruggerio to the WTO High Level Symposium
%wmugmmmmmmﬁgmmmmmmw by EU Environment Ministers in
July 2000 the “main issue” was whether to copy the WTO model in the environmental



“business as usual” committees (such as the
Committee on Trade and the Environment). In addition,
different priorities will almost certainly be assigned to
fulfilling the mandate that emerged from Qatar;
including in terms of future work in the area of
environment. However, in my view, in almost all
instances, it is not in the interests of the trade or the
environment communities for the WTO to take on
greater formal responsibilities in the area of global
environmental governance. On the other hand, | will
argue that the effectiveness of the WTO in governance
matters relating to the global environment can be
enhanced through action outside the WTO, as well as
through a change in emphasis within the WTO with
respect to its existing functions.

It is not the intention of this chapter to be
comprehensive in addressing all the options available
to the WTO. Space would not permit.* The intention is
rather to draw on some of the most important examples
where change in WTO rules and processes could be
undertaken to enhance its role in environmental
governance. To avoid launching ideas in a vacuum, the
objective is also to describe what changes could in fact
be considered feasible within the boundaries of
pbétoceline afitiles .c Hdyter iaras iiollags. Thdeassd finska
digarésid iy uwé stome : aof Hake chlamgedectatidsbefmbdeNit @
fegishéodl Hwatsarewelehhiit ber desifalhdbaviognsakéidhe rof
el ¢hdptexalistadsto sapexdt tbhehigtolibbtasceyeteof dhd
mgplleatk nth iF érg ngpese rivebbmésn|  glisod ald dinestbe s amd
erainpieserdhlthevésnanse tHakerehisulbleba disxhiswiidh
ofitsidee thee 6T Whiene it harbge ncord ceffe ctivelém éistexb i
thiatiMgo tHdahvivonritbngive it a greater role in
environmental governance. In both sections the choice
oftopicsisngélective, but sufficiently broad to give and
idea of the nature and implications of the changes
—?ddxesseerthen review the likelihood of acceptance of



The World Trade Organization is the product of the
Uruguay Round of Multilateral Trade Negotiations
(1986-94). It came into being on 1 January 1995, and, at
the time of writing, has 142 members, the most recent
additions being China and Taiwan.” The WTO deals
with all trade agreements attached to the Agreement
Establishing the WTO (signed in Marrakech on 15 April
1994). Attached to the Agreement are four annexes
cnpaining talihcohyekniand lEdabtasaingtrae wmgsraemanhs
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betweaeihihem to trade, and elimination of discriminatory treatment in
international trade relations. The objective of sustainable development
does not appear in any of the multilateral trade agreements establishing
rights and obligations, although there are a number of references to the

Thyaostentturaiof 3T O is such that it is headed by
Ministerial Conference, composed of all members of the
WTO, which meets at least once every two years. The
most recent meeting was in Qatar in November 2001
and prior to that in Seattle in December 1999. The
conference has the power to carry out the functions of
the WTO and any of the muItiIateraI trade agreements.
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Like the GATT before it, the WTO is an
intergovernmental organization and does not provide
for the participation of non-governmental interest
groups. The closed nature of GATT negotiations can
arguably be traced to the realities of the political
economy of protection. The vast literature on this topic
makes clear that distributional coalitions form to resist
policy change that is not in the specific interest of their
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The WTO does not inhibit governments from taking the
measures they wish to protect the environment; for
example, measures to avoid damage to the
environment resulting from the manufacture and
consumption of goods produced and used within
national boundaries. Final products can be taxed and
other charges levied for any purpose thought to be
appropriate. Similarly, there are no problems from a
WTO perspective with governments levying taxes
becshairtg foothe proaeks petidytopersiecti semgtiudg
pritidnciakimoam daxiitonyn dhit liyeuintsd epreha tivanode nax
diectikenabip noihethdr WiO aaginéteneatonal thalaibic
flerspddiventhiedends to neigitditenarnf wiowesdtd
pnadaath areh p it assie real dsoot thegpiy cestde p awed ftd
poaochdide s miplomte doprgloslvdsl dhvikode ssop awarfall yoaete by
forihiar g x titadenritorigirapilccatpmoafsmaasores rglating e
prethrctidneproicessesribaé xpiariohay deuafride importing
m@wpﬁmngrﬁnﬂureimwm‘inﬂ@canaesnfézrfrethea
Heatirs b baviraatiatnditgrdaps withtHeevestaklishawng
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& AYRRIYStal norms. If standards are universally held,
there is, in principle, no real problem. If all WTO
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access to the necessary technology on favorable terms.
It may not agree with a given environmental objective
briwitientiédrmeEsns to achieve the objective, or it may
consider there are more bpressina national bolicv



The important question then becomes what is the role
of the WTO in environmental governance if there is not
a universal acceptance of environmental norms via a
multilateral or regional agreement. Ideally, from a WTO
perspective, such an agreement should establish the
conditions under which trade restrictions can be
invoked for environmental purposes and the nature of
the trade measure. If this is not the case, there are at
least two potential problems. The first is when a trade-
related measure is taken by a party to an MEA against
another party of the MEA. The problem arises when the
[PeasHi’ il inalesiticall s Rpvidam farcinsHbel MER
Barthditiisciugiified p it thaharyrialeg Jhgraxcas e
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arising from overlapping jurisdictions. This, however,
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existence of the MEA in determining if the measure in
question is really “necessary” (see below on dispute
settlement). The likelihood of a positive decision on the
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Settling Disputes

Exceptions

Exceptions are provided for in the GATT 1994
Exceptions Article (i.e. Article XX) where
nonconforming measures can be taken for
environmental purposes if they are necessary to
protect human, animal, or plant life or health, or if they
relate to the conservation of exhaustible natural
resources and are made effective in conjunctlon with
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contemporary international law, living species, which
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" See WTO (12 October 1998, adopted 6 November 1998), United States — Import
Prohibition of Certain Shrimp and Shrimp Products, Appellate Body Report,
W‘HBEWdeaf‘dgtaphaﬁb&al Law in the Field of Sustainable Development: Emerging



publicly available at the time of submission. In this respect, an important
question is whether a panel or the Appellate Body is obliged to accept
information submitted in the form of amicus briefs by NGOs. This became
a particular issue in the shrimp-turtle case, in which three submissions
were received from NGOs, all with expertise in turtle conservation.”? The
panel found that it could not accept non-requested submissions from
NGOs, as this would be incompatible with the DSU provisions. It explained
that the initiative to seek information and to select the source of
information rested with the panel alone, and noted that only the parties to
the dispute and third parties could submit information directly to panels.
The Appellate Body ruled that “the Panel erred in its legal interpretations
that accepting non-requested information from non-governmental sources
is incompatible with the provisions of the DSU.”"

The complaining countries objected to the Appellate
Body’s ruling, arguing that this procedure was not in
conformity with the working procedures. They argued
that as WTO Members that are not parties or third
parties cannot avail themselves of the right to present
written submissions, it would be unreasonable to grant
the right to submit an unsolicited written submission to
a nonmember when many members do not enjoy a
similar right. Such information might be strongly biased
if nationals from members involved in a dispute could
provide unsolicited information. The complaining
parties reasoned that this would only increase the
administrative tasks of the already overburdened
secretariat. They also reasoned that the parties to a
dispute might feel obliged to respond to all unsolicited
submissions, just in case one of the unsolicited
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standards are appropriate to fulfill legitimate objectives
while taking into account the risks that non-fulfillment
would create. At the same time they recognize that for a
variety of reasons, a particular standard may not be
appropriate across countries. For example, physical
conditions may differ between areas and, in the light of
scientific evidence, the absorptive capacities for air
pollution may differ between countries because of
these physical characteristics. However, while such
differences across countries can presumably be
measured objectively, this is not necessarily the case
with respect to how different societies wish to manage
the risk.”® As risk assessment is the scientific
determination of the relationship between cause and
effect in situations where adverse effects can occur, it
is hard to imagine a role for the WTO in this. Risk
management, on the other hand, is the process of
identifying, evaluating, selecting, and implementing
measures to reduce risk.'”” Determining what is
“appropriate” in the light of scientific evidence and
what constitutes legitimacy in terms of public
preferences for the management of risk promises to be
one of the most contentious areas for
environmentalists and trade officials alike.

At the heart of the issue is the role of “precaution” in
risk assessment.”” The Precautionary Principle
responds to the gap between banning a product or
procedure until science has proved it is harmless and
not banning it until science has proved that there is a

real risk. The theoretical underpinnings of this principle
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Bgﬂé d%ample, the Report of United Nations Conference on Environment and
g'ment Annex 1, Rio Declaration on Environment and Development, Rio de
Janeiro, 3-14 June 1992, Principle 15. The Biodiversity Convention, for instance, states
that “where there is a threat of significant reduction or loss of biological diversity, lack of
fuII scientific certamty should not be used as a reason for postponlng measures to avoid



As far as WTO Agreements are concerned, the Sanitary
and Phytosanitary (SPS) Agreement and the Technical
Barriers to Trade (TBT) Agreement are both specifically
designed to avoid standards constituting unnecessary
barriers to trade.”? In the SPS Agreement, the
management of risk is important in ensuring food
safety and animal and plant health. The most important
objective of the agreement is to reduce the
arbitrariness of governments’ decisions by clarifying
which factors to take into account when adopting
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assesament of the potential health risks involved. When
introducing a standard that is more trade-restrictive
than Codex, OIE, or IPPC, the SPS Agreement calls for
measures based on the analysis and assessment of
objective and accurate scientific data. In the absence of
an international standard, each country must conduct
its own risk assessment and determine its “acceptable
level of risk.” These commonly include substantial
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However, even in the light of the same scientific
evidence, different societies have different preferences
for the management of risk. It also creates the
hasdibilig sehsalihat thefrewmssdissutéorn prebédtoatiest
miltpbwemones heralds future potential problems for the
WTO. The European Union ban on meat products
containing hormones went into effect in 1989; it applied
to animals treated with hormones in order to promote
growth, as the EU maintained that there was a
carcinogenic effect associated with human consumption
of the hormone-treated beef. When the case was dealt
with by a WTO panel, the panelists rejected the EU
arguments due to a lack of scientific evidence of a
health and safety risk. They concluded this after
consulting scientific experts, and there was general
agreement that the hormones posed no risk. The panel
did not consider information presented by public
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WTO will find itself in a situation where it is the arbiter



controversies. Indeed, the WTO has already been
described as the “World Trans Science Organization, a
global meta-regulator.” It resolves “scientific issues
such as carcinogenicity, adopts policies concerning the
acceptable levels of risk or scientific uncertainty, and
makes decisions about appropriate levels of health and
safety.”? It is of primary importance for the WTO that
ongoing negotiations outside in areas where precaution
is important, such as how to deal with trade and
labeling of products derived from GMOs, are
successfully completed.

Committee on Trade and the Environment

The Committee on Trade and the Environment (CTE)
was established in January 1995. The Committee
reports to the WTO General Council. It is mandated to
address a variety of areas of work and to recommend
whether any modifications to the rules of the
multilateral trading system are required to permit a
positive interaction between trade and environment
measures. The CTE includes all WTO members and a
number of observers from intergovernmental
organisations. There are no observers from non-
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a result, various environmental groups have proposed
"mainstreaming” environment issues by factoring
environmental concerns into the WTO across the
board. In this scenario, each relevant WTO Committee
would deal with environment under its area of authority.
While this may hold some appeal, it is difficult how it
would operate in practice. In a formal sense it is not
clear how the process could be established and in a
very practical sense, resources devoted by
governments to questions relating to the environment
are already spread thinly in WTO meetings. This is
evidenced, for example, by the small number of
developing country delegations that are active in the
CTE. Mainstreaming may just lead to a dilution of
already inadequate resources and a further
minimization of attention paid to trade and environment
issues.

Nevertheless, there is certainly a need to monitor the
manner in which environmental concerns are dealt with
in the various post Qatar negotiating groups. In this
respect there is a potentially important role for the CTE.
It could, for example, provide the forum where those
countries that have chosen to conduct reviews of the
trade and environment linkages of the negotiations
present their results. It could also provide the focal
point for the identification and discussion of links
between the various elements of the negotiating
agenda and the environment. This role could be further
broadened if a similar mandate was given to the
Committee on Trade and Development (CTD). The CTE
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to an MEA brought to the WTO is because of the
increased understanding created through information
sessions in the CTE where the secretariats of
environmental agreements have been invited to present
relevant information with respect to the rules of their
agreements.”” These sessions have clearly facilitated a
mutual understanding of the linkages between the
multilateral environment and trade agendas, and built
awareness of the use of trade-related measures in
MEAs.

This debate has recently been enlivened with a number
of far-reaching formal proposals to the CTE by
governments. This is perhaps a reaction to the
commercial, political and social importance of some
recent MEAs that could well impact on trade, and the
claim that that the lack of clarity between WTO and
MEA rules has lead to confusion in the negotiation of
the MEA. It has been argued that the negotiations
surrounding the Bio-safety Protocol, for example,
proved to be difficult, "precisely because of the lack of
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In discussions pertaining to improved market access
through negotiated trade liberalization, there have been
calls for a multilateral framework for the assessment of
expanded trade on the environment.?’ After making
such a proposal in 1994, the Commission on
Sustainable Development was mandated by
governments to provide the institutional coordination
necessary to undertake an assessment of the

WW!@m&tﬁhgﬂeﬁﬂc%ﬂﬁvﬁigﬁﬂ%ﬂﬁ%% witeads
igssidiithe st Laeal 0O 1Y BRg Y8 QT AR
§Ue BWQWHMSMM})N@F%Q@ ntbRtUdeRe taiRg
RIB?PHBSGHoihQElHeW'HrHHH EhQ Jau st UPb?"nﬁ%{
CanadRs IVhetIEY I89n UL ebh AR YdRE ithg
HHHB?@'%RfethﬁtHOﬁft@QQ Wd Qitrogiéationg o the
MFOONENEh. In addition, the task of evaluating the
Wﬁﬁ'koﬁﬁr%rﬂﬁ?‘lﬁﬂﬂﬁﬂs'%eﬁhﬁe@?ﬁnﬁ?&fﬁ&@l’nd"’tmdé
P RMNBhs fé%f‘d‘&lsfb'i‘tlo'l@ikt'&mﬁllcﬁf’é‘d‘?f& oWNeISg
B iEs Re"k'iﬁ'/ BP@R@'téhiﬂﬂey ilr3de Adkealdsationge
Netw 'tbét%'ﬁ'iﬁﬁtﬂ% complexities ef the ko d NUMREE
AbersIations AR b&*l%a‘ﬁ? t eﬂﬁhl%tﬂ""@&ﬂﬁt‘? ke

ﬁ?édﬁ[l?&'tﬁb‘éﬁfﬂ%ﬁ%@ﬁm lpthe Qatar Declaration,
Ministers instructed the Commlttee on Trade and

Environment, in pursuing work on all items on its

Faendaomithph itshewerend d880s Hoiafgranctude ANe
RevitisdatioHieniighnte dths cpf ?H?tréfévﬁ AV naremerdal
MNRAVY AR BTt RFCARY EAPREIANEAD iseiatiepdR
e YRlOPING S4BIHASfIRAMIRH & riAedeasthianalonad
AARBIrdBEMmandatiBase \ﬁﬁb'ﬁé'%]&pt‘@pr"a‘ﬁl@h wita
Pégﬁlﬁtl%“ftﬂﬂréeﬂé'ﬁ&?"nﬁh tHSSJI'é!Qﬁ'QHth?'U*
dijettieianvanld benefihdratendhssrrvicaraedutnd
develRRineBtwith the ministerial declaration is to be

____compatible with the open and non-discriminatory
Aadureeohihevwn uititateralntraidi uyst@mal mrotsadd doror

dberahsat’o&n& he Ws'l.:{.?g F DISCU sa;Hﬁper amhso)p%-.emmh‘,e&@tauﬂdﬁs
enwronmeg mam@wgg‘qm reight %ﬁﬁptmuﬁgctor m

E&:p pHoatiena of.Sanitasyiand rrRbytosanita
WWW?N&E&WH@*M?%&fé“bf*‘ma&eé*alriﬂﬂfé“%he{



In the more colloquial language, this is a response to
the fact that WTO members have been exploring the
possibilities of trade liberalization in industrial
countries where “win-win” scenarios exist. Industrial
countries win when they remove trade restrictions that
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countries that have opted for an outward-oriented
development strategy have been the fastest growing in
the developing world. This does not mean, however,
that the link between growth and liberalization cannot
be challenged. Economic growth may lead to more
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sovereignty prevails with respect to environmental
priorities, the extent to which externalities are

psenalized wilkihe datermiredohuAnaranassvii-tha
SRYHGSARCEEA t PRONEERc ENEs APME HYMA Prin SR CIAVLHE
2doPtINAJIRGRES ALY SRelisy MAIRIEP A8l iM{Babe
RURIV I wmcebﬁamssty" tenabaal taevribdreiprital
flamasseks2BAd Ba8igVerRAFdREPRY dedntinth de
ryirerReNed candHisns asdobrifss e olidRsphisaln
Historiny tiatle anecuternim ih@%u&?ﬁ@ﬁﬁ&ﬂe RIEE Y
fdirnd)ircanshdatasnatianaly f g%ﬂﬁ@
b

mmg%%“%%m -

mmwmwmga%ﬁfmmeewmnwmﬂ



At the Ministerial Conference in Doa, Ministers agreed
to negotiations aimed at clarifying and improving
disciplines under the Agreement Subsidies and
Countervailing Measures while taking into account the
needs of developing and least-developed participants.
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Buying goods and services at world market prices is of
course an option available to all countries, as
governments can unilaterally remove barriers to
imports in these goods and services and so serve their
own interests. In practice, however, governments seek
“concessions” in negotiations even when acting in
their own interests, and the possibility of obtaining
such concessions is greatest in multilateral rounds of
negotiations where the removal of barriers to imports in
one sector can traded off against liberalization in
another. In recent years, however, traditional cross-
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1948, there were onlg/ two amendments—one in 1955
and another in 1964,>* and there is no indication that
the things will be different in the future. This is not
surprising. As noted, consensus would require 142
countries at very different levels development and with
very different priorities to agree. Further, given the
contractual nature of WTO agreements, members will
only agree to a rule change if the outcome is clear and
without risk. The dispute settlement process, with the
threat of retaliation and compensation is the Damocles’
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Notwithstanding the probable resistance to changing
WTO rules, the GATT, and now the WTO, have proven
to be flexible instruments where “changes” have been
possible through techniques that have ranged from
simple non-enforcement of certain rules (such as
Article XXIV of the GATT 1994) to a variety of relatively
informal actions or interpretations through the dispute
settlement process. The question then is whether these
non-rule change options can be used to alter the
traditional interpretation of terms such as "like
products” and providing for discrimination among
imports on the basis of production methods. Such
changes would profoundly alter the role of non-
discrimination that lies at the heart of the WTO legal
system and would be strongly resisted.*® In my view
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extension of domestic production standards in industrial countries into developing ones
in order for their exports to be acceptable for import. The strength of feeling on this
matter on the part of many developing countries cannot be overstated, and was recently
evident in the discussion of an Appellate Body ruling that appeared to leave the question
open. See the remarks by of a number of developing countries in WTO, Minutes of
Meeting of the Dispute Settlement Body, WT/DSB/M/50, 14 December 1998, discussing
the shrimp-turtle dispute, where it was argued that dictating fishing practices in other
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cannot be settled bilaterally is not reasonable. Nor
should the problem be relegated to a dispute settlement
process where trade officials on a de facto basis take
decisions that will almost by definition (because there
is no agreement at the national level) be unpopular with
large parts of the public. The way to deal problems
such as how to deal with risk management in a WTO
context must be discussed in terms of policy choices
relating to the use of the precautionary principle, not
litigation. There must be a coherent approach to
dealing with problems where scientific evidence alone
does not make the policy choices clear. Such issues
can not be dealt with through the rough and tumble of
daily negotiations.

On the other hand, where there is scope for a greater
role in environmental governance for the WTO,
however, is in improving the market access within the
context of win win scenarios. There are many good
reasons for promoting a win-win approach. It would
give force to the commitment of WTO members to use
the world's resources optimally and in accordance with
the objective of sustainable development. It would
provide evidence of their desire to protect and preserve
the environment and to enhance the means for doing
so precisely when they are being criticized for not
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for reforms”.*® He notes that because of its adversarial
nature, formal WTO dispute settlement may not be the
best means to resolve disputes of this kind. He
suggested that WTO members should explore the
establishment of multi-stakeholder consultative
processes in which relevant facts could be put on the
table by all interested parties from governments, non-
governmental organisations, industry, academia and
local communities. In fact, the Dispute Settlement
Understanding formally creates the option of parties to
the potential dispute to request the good offices of the
Director-General to engage in consultations to settle
the dispute. Such a consultative process could assist in
providing the countries involved with an opportunity to
consider a range of policy instruments suitable to
resolve any trade related environmental issue which
may have arisen.

Conclusion

In attempting to bring more coherence to global
formulation, there are those that see the vacuum at the
international level being at least partially filled with the
WTO taking on even more responsibilities. The
argument at its most fundamental level, is that there
currently exists a strong multilateral rules-based trade
regime - attained through the WTO - and this is
essential to developing an effective system of
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