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I am pleased to address this Seminar hosted by the United Nations University. My
predecessor, Judge Shi, spoke here almost exactly three years ago and | am delighted to

continue the International Court’s association with this important institution.

The UN University’s mission is to contribute, through research and capacity building,
to efforts to “resolve the pressing global problems that are a concern of the UN, its Peoples
and Member States”. The International Court of Justice shares this mission, but its tools are
different. As the principal judicial organ of the UN, the International Court provides a forum
to which States may refer their legal disputes with each other for resolution in accordance with
international law. These disputes concern a whole range of international legal problems,
including disputes over territorial and maritime boundaries, complaints about the treatment of
nationals by other States, and allegations of the most serious violations of human rights and
humanitarian law. The International Court is also the institution to which certain organs of the
UN and certain specialized agencies may turn to seek advisory opinions on legal questions.
Recent advisory opinions have concerned the complex subjects of the legality of the threat or
use of nuclear weapons, the application of a UN Special Rapporteur’s immunities by the
courts of his nationality, and the legal consequences of the construction of a wall in the
Occupied Palestinian Territory. Through its work, the International Court pursues the

objective enshrined in Article 1(1) of the UN Charter: “[t]Jo bring about by peaceful means,



and in conformity with the principles of justice and international law, adjustment or

settlement of international disputes or situations which might lead to a breach of the peace”.

I have noted that one of the central themes guiding the work of the UN University is
“Peace and Governance”. This theme is obviously highly relevant to what we will be
discussing this afternoon: “the Rule of Law and the life of citizens in International Society”.
A glance at the numerous activities, courses and publications the University staff have
produced reveals the huge range of issues covered by this theme: I’ve noticed that current
projects include “The Disconnect between Legality and Legitimacy in International Order”

and “The Rule of Law and Good Business Practice in Zones of Conflict”.

What does “the rule of law” mean to an international lawyer? It is not a term of
international law, as such, so let us begin by looking at what the term means to a domestic

lawyer, and see where we go from there.

Dicey — an English writer, but known the world over — famously identified three

principles which together establish the rule of law:

“(1) the absolute supremacy or predominance of regular law as opposed to the
influence of arbitrary power;

(2) equality before the law or the equal subjection of all classes to the ordinary law of
the land administered by the ordinary courts; and

(3) the law of the constitution is a consequence of the rights of individuals as defined
and enforced by the courts.”

How then, in this national model, should an “international rule of law” look? First,

there should be an executive reflecting popular choice, taking non-arbitrary decisions



applicable to all, for the most part judicially-reviewable for constitutionality, laws known to
all, applied equally to all, and independent courts to resolve legal disputes and to hold
accountable violations of criminal law, itself applying the governing legal rules in a

consistent manner.

One has only to state this set of propositions to see the problems. There is manifestly
no world government system into which the model could most easily fit. (Interestingly, there
existed, in the 1950s, an “international rule of law” movement, which saw the recently
established United Nations system as a precursor to a world government and the achievement
of an “international rule of law”). The UN General Assembly is indeed representative of the
international community, with each state having one vote. But the “executive” of the UN
consists of 15 members, 5 of whom are “permanent” and hold a veto, and 10 of whom are
broadly representative of the membership as a whole. These latter serve a rotating two-year
term. Kofi Annan, among others, had pushed for a restructuring of the Security Council (for
broadly “rule of law” reasons) during his tenure as Secretary-General, but the many

difficulties in achieving this are not yet resolved.

If we continue to work our way through Dicey’s rule of law prerequisites, we next
come to the principle of “equality before the law or the equal subjection of all classes to the
ordinary law of the land administered by the ordinary courts”. The realities of power,
coupled with the promotion of their own interests and the protection of other favoured states,
means that the decisions of the Security Council, while striving for a principled application
based on Charter requirements, are subject to “the achievement of the possible”. That in turn

means that Security Council decision-making is not always regarded as “applicable equally to



all”. Arguments about consistency in the application of sanctions to different states said to be

violating the Charter illustrate the point.

Are these decisions judicially reviewable for non-arbitrariness and for
constitutionality? This is one of the great unanswered questions. Whether the International
Court may judicially review the decisions of other UN organs, taken within the field of their
allocated competence, is not yet fully determined. The issue came to the forefront in the
Lockerbie Cases, where Libya asked the Court to find invalid certain Security Council
decisions regarding sanctions in the face of a refusal to hand over to the United States or the
United Kingdom the persons indicted for the downing of Pan Am Flight 103. The case was
withdrawn by Libya (when the matter moved instead to a “Scottish Trial” of these persons in

The Netherlands) before the matter could be resolved by the International Court.

The law that the ICJ applies is certainly known to all to whom it is applicable, being
international law generally (with all the treaties, judicial decisions, and international
customary law that that entails), with, of course, the Charter in centre stage. The Court is
indeed both independent and representative — Judges being nominated nationally but elected
by the General Assembly and the Security Council, under terms whereby their conditions of
service may not be altered during their tenure. Although the Court reports annually to the
General Assembly on its year’s work, the judicial decisions are subject to no comment (still
less rebuke) by the Assembly or its Members. There is a proper separation of powers, and
the Judges of the ICJ are mercifully free of any pressures from their national governments.
That the Court applies the law consistently and impartially is doubted nowhere. In this sense,

it does personify “the rule of law”.



Looking to another “rule of law test”, the International Court can, and does, resolve
disputes between the Member States. The Court contributes to preventing conflicts arising in
the first place, to addressing post-conflict situations, and to aiding reconciliation, depending
on the circumstances of the case in question. Since 1946, the 1CJ has, through its Judgments,
helped maintain and restore friendly relations between countries and prevent tensions from
degenerating into military conflict. =~ We have helped stop good inter-state relations
deteriorating with decisions in cases such as Kasikili/Sedudu Island (Botswana/Namibia) and
Pulp Mills on the River Uruguay (Argentina v. Uruguay). In other cases, there was already
fighting on the ground at the time the case was brought to the International Court. This was
the situation in the case concerning the Land and Maritime Boundary between Cameroon and
Nigeria (Cameroon v. Nigeria). Given that 1800 kilometres of land frontier, the vast Bakassi
Peninsula, and the entire maritime delimitation offshore were all under litigation, the political
and economic issues at stake for both of the States were enormous. With some assistance
from the Secretary-General, the Court’s Judgment — in which the Bakassi Peninsula was
stated to belong to Cameroon — is being implemented step by step. Good relations are
resumed and the military have stepped back. Then there is the situation where a case comes
to the Court too late for it to assist in stopping the fighting, but in time, perhaps, for judicial
input to contribute to the process of conflict resolution. This occurred with the two recent
cases concerning Armed activities on the territory of the Congo (Democratic Republic of
Congo v. Uganda) and the Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia and Herzegovinav. Serbia and Montenegro). The
Judgments in those two cases contain detailed and objective findings of fact based on a very
high standard of proof and careful analysis. These findings should contribute to drawing a

line under the hostilities that have wracked the Great Lakes and Balkan regions.



Contrary to a widespread misconception, the Court’s Judgments are both binding and
almost invariably complied with. Out of the 91 contentious cases that the Court has dealt
with since 1946, only 4 have in fact presented problems of compliance and, of these, most

problems have turned out to be temporary.

But the Court is restricted, by its Statute, to inter-state disputes. The criminal
behaviour of individuals (that is, criminal under international law, being war crimes, crimes
against humanity or even genocide) are beyond the competence of the ICJ. It is for that
reason that we have seen in recent years the establishment of the international criminal courts
and tribunals. The International Criminal Tribunals for the former Yugoslavia and for
Rwanda were set up by the Security Council to render accountable those individuals charged
with violating the laws of war and humanitarian law in those countries. They are subsidiary
organs of the Security Council and are doing important work, but they have now entered their
end game and in a few years will be wound up. There is also the permanent International
Criminal Court, which has jurisdiction to prosecute individuals responsible for the “most
serious crimes of international concern”. It is currently investigating alleged crimes in the
Democratic Republic of the Congo, Uganda, and Sudan. The ICC is established by treaty and
is technically not a UN Court at all, though it is in a close relationship with the UN and with

the Security Council in particular.

If the international rule of law requires a consistency in the application of the law, do
these different courts present the risk of “fragmentation” — i.e., different courts applying the
law differently? Of course, in a national system there are many different courts so that risk is
always present — but there is a hierarchical structure which is lacking in international

relations. Even though the ICJ is generally regarded as being “at the apex” as the only court



of universal jurisdiction and as the UN’s principal judicial organ, it is not “the final Court of
Appeal” for all the others. In my view, the risk of fragmentation is manageable and can
largely be avoided by forming cordial relationships with the various international courts and
tribunals involving the regular exchange of information and open lines of communication.
To date, the general picture has been one of these courts and tribunals seeing the necessity of
locating themselves within the embrace of international law, and desiring to follow the

Judgments and Advisory Opinions of the International Court of Justice.

States take it as a “given” that recourse to the International Court by states to settle
their disputes must always continue to be based on consent. The Statute of the Court is
annexed to the Charter and each of the 192 Member States of the United Nations is thereby a
party to the Statute. Of these, 67 states have accepted the compulsory jurisdiction of the
Court in accordance with Article 36, paragraph 2, of the Statute. Furthermore, approximately
300 treaties refer to the Court in relation to the settlement of disputes arising from their
application or interpretation. States can also come to the Court by agreement, ad hoc. Thus
the “consent” requirement is mitigated and, in these ways, the Court does play a significant
role in international judicial settlement. But the absence of a compulsory recourse to the
Court falls short of a recognisable “rule of law” model. There is no hint of change here in all
the UN Reform Documents. We could draw a comparison with the European Union and the
Council of Europe, where participation in those institutions requires acceptance of the
jurisdiction of the European Court of Human Rights and the European Court of Justice,

respectively.

I would love to come and talk to you in a thrilling way about international law and the

rule of law in international relations. But, it is clear that the domestic rule of law model does



not easily transpose to international relations in the world we live in. That seems to be an

unavoidable reality.

Nonetheless, this phrase, “rule of law”, is today very much in vogue in international

relations, though it is far removed from what we have been talking about thus far.

Let me give you a quick summary of all that has been happening within the United
Nations in this context. In 2004, the Secretary-General issued a report on “The rule of law
and transitional justice in conflict and post-conflict societies”. The Security Council
examined the report and called for further action. In 2005, the more than 170 Heads of State
and Government met at United Nations Headquarters during the 2005 World Summit and
identified the rule of law as one of four key areas that demanded greater attention. An
Outcome Document was adopted at the end of the Summit. In June 2006, the Security
Council held a special session on “Strengthening international law: rule of law and
maintenance of international peace and security”, in which | was invited to participate.
Around the same time, Liechtenstein and Mexico requested that an item called “The rule of
law at the national and international levels” be included on the agenda of the 61% session of
the General Assembly. This was accepted and the topic was debated in the Sixth Committee
in October 2006. In December, the Secretary-General issued a report drawing on the themes
of that debate, entitled “Uniting our strengths: Enhancing United Nations support for the rule
of law”.! The report presents measures intended to bring clarity and coherence to the UN’s
overall approach to its rule of law activities. Also in December, the General Assembly
adopted Resolution 61/39 on “The rule of law at the national and international levels”,

requesting the views of Member States and asking the Secretary-General to prepare no less

1 UN doc. A/61/636.



than 4 further reports on this topic, including an inventory of the current activities of the UN

devoted to the promotion of the rule of law.

Despite this flood of reports, we still do not have a clear definition of what it meant by
“the rule of law at the international level”. Speaking during the debate in the Sixth
Committee of the General Assembly last October, the representative of India observed:

“The rule of law is often advanced nowadays as a solution to abusive governmental

power, economic stagnation and corruption. It is considered fundamental in

promoting democracy and human rights, free and fair markets and fighting
international crimes and terrorism. It is also seen as an essential component of

promoting peace in post-conflict societies. The rule of law may therefore have a

different meaning and a different content depending on the objective it is seeking to

achieve”.

We get a sense of the enormity of the scope of the concept of the international rule of
law when reading the Outcome Document of the 2005 World Summit. This document is
essentially a statement on everything on which the representatives of the international
community can agree. In that light, it is rather impressive. It covers topics as broad-ranging
as domestic resource mobilisation, debt, education, HIV/AIDS, migration, terrorism, refugee
protection, and reform of the UN Secretariat.  There is a specific section on rule of law in
which the Heads of State and Government recognise the need for universal adherence to and
implementation of the rule of law at both the national and international levels by, inter alia,
supporting the establishment of a Rule of Law Assistance Unit within the UN Secretariat.
This Unit would strengthen UN activities to promote the rule of law, including through
technical assistance and capacity-building. It was expected to adopt concrete measures such
as establishing independent national human rights commissions, reintegrating displaced
civilians and former fighters, and increasing the presence of law enforcement officials. You

can readily see how conceptually dispersed is the idea of “the rule of law”. More than one

year after this specific request, the Unit still does not exist. Interestingly, the recent report of



the Secretary-General on the rule of law states that he has decided to establish a “Rule of Law
Coordination and Resource Group”, which will be a high-level committee chaired by the
Deputy Secretary-General and will serve as the focal point for coordinating activities to
ensure quality control and greater policy coherence. The Group will be supported by a
“secretariat” composed of four professionals seconded from relevant offices; this secretariat
appears to substitute for the Rule of Law Assistance Unit. Nonetheless, Resolution 61/39
urges the Secretary-General to submit a report on the establishment of the Rule of Law

Assistance Unit “as a matter of priority”.

Within the discrete Rule of Law section of the Outcome Document there is also
explicit recognition of the International Court’s role in adjudicating disputes between States
and a call for States to consider accepting the Court’s jurisdiction and means of strengthening
its work. This raises the question whether the International Court is expected to do
something different from that which it regularly does within the rule of law framework. Or is
it simply that the Court’s normal work is seen as rule-of-law-supporting? The latter view was
dominant during the debate in the Sixth Committee and is further confirmed by preambular
paragraph 5 of Resolution 61/39, which reads:

Reaffirming the duty of all States to .... settle their international disputes by peaceful

means in such a manner that international peace and security, and justice, are not

endangered, and calling upon States that have not yet done so to consider accepting
the jurisdiction of the International Court of Justice in accordance with its Statute,

The Outcome Document, the Sixth Committee debate, and the Secretary-General’s
most recent report all strongly make the point that the attainment of the international rule of
law is dependent also upon a national rule of law situation. | can readily agree that effective
national rule of law is necessary for implementing international norms, but in my view it is

not sufficient to that end. A stronger rule of law at the national level will result in a greater
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degree of compliance with the international legal order, but it will not strengthen the
international legal order per se. Action to strengthen international institutions and to
promulgate publicly international law, enforce it equally and adjudicate international law

independently is also essential.

I have mentioned the specific part of the Outcome Document dedicated to the idea of
rule of law. But the concept of the rule of law permeates the Outcome Document as a whole
and is closely linked to sections on human rights and democracy. The Heads of State and
Government stated:

We recommit ourselves to actively protecting and promoting all human rights, the

rule of law and democracy and recognise that they are interlinked and mutually

reinforcing and that they belong to the universal and indivisible core values and
principles of the United Nations, and call upon all parts of the United Nations to
promote human rights and fundamental freedoms in accordance with their mandates.?

It may be seen that the Outcome Document reflects the various tensions within the
UN Membership. Just as we have been through an era in which cultural and regional
particularities of human rights have been contested, it seems that we are now entering into
debates as to whether democracy is a universal value or not. The Outcome Document affirms
that democracy is a “universal value” and insists upon its importance for the rule of law. It
presents democracy not as a form of government, but as a value “based on the freely
expressed will of the people to determine their own political, economic, social and cultural
systems and their full participation in all aspects of their lives”.*  The Document is careful to

note, however, that there is no single model of democracy and observes that it does not

belong to any country or region.

2 A/60/L.1, para. 119.
® A/60/L.1, para. 135.
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The Outcome Document has also needed carefully to balance the authority of a state
over its own citizens, which it articulates as a duty to protect, with a duty of the international
community to act if the state fails in this most fundamental of duties. Thus:

Each individual State has the responsibility to protect its populations from [such
crimes]. This responsibility entails the prevention of such crimes, including their
incitement, through appropriate and necessary means. *

So far as the international community is concerned:

[It], through the United Nations, also has the responsibility to use appropriate
diplomatic, humanitarian, and other peaceful means, in accordance with Chapters VI
and VI of the Charter, to help protect populations from genocide, war crimes, ethnic
cleansing, and crimes against humanity. In this context, we are prepared to take
collective action, in a timely and decisive manner, through the Security Council, in
accordance with the Charter, including Chapter VII, on a case-by-case basis and in
cooperation with relevant regional organisations as appropriate.”

The realities behind these carefully chosen words lie in an understanding of the issues
that divide the UN Membership. Thus, “on a case-by-case basis” means that the Security
Council will still decide ad hoc which situations to act on, with the veto power of the
Permanent Five members in place. This definitionally falls short of the rule of law principle
of “the law being equally applied to all”’, which is not always achievable in Security Council

decision-making.

[The phrase “in cooperation with regional organisations” alludes to some recent
history in the realm of peacekeeping. Over time peacekeeping has taken on a multitude of
forms and has been directed towards a multitude of purposes. Some operations have been
enormously successful, some have foundered. Under Secretary-General Boutros Ghali, there
began an era of seeking to use regional organizations as an aid to UN action. This idea finds

its basis in Article 53 of the Charter, which provides that “The Security Council should,

* A/60/L.1, para. 138.
> A/60/L.1, para. 139 (emphasis added).
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where appropriate, utilize such regional arrangements or agencies for enforcement action
under its authority”. In fact, the first body turned to for this assistance was a body that has
never described itself as a regional organization. NATO has always insisted that it is a
collective self-defence organization, but in the Balkans NATO became an international
peacekeeper acting, as it itself clearly stated, within the parameter of agreements forged with
the UN and essentially under its authority. There continue to be attempts by the UN to
utilize, or at least to bless, the use of regional organizations. We have seen ECOWAS
involved in peacekeeping efforts in Liberia since 1990 and the African Union, with the full

support of the UN, doing what it can in Darfur.]

In the height of the Cold War, the Security Council could agree on little. Now, there
is a great deal of common interest within the Security Council, which often meets privately in
order to avoid having debates that are largely directed at the domestic audiences of the
Members. It has sought tools aimed at strengthening the rule of law in conflict and post-
conflict situations, both thematically and in country-specific situations. When Japan held the
Presidency of the Security Council in October 2006, it chaired a session on the theme of
“women, peace and security”, focusing on the contributions by women to consolidating peace
in post-conflict environments. The Security Council has also been engaged in the fight
against impunity for international crimes by setting up various ad hoc criminal tribunals.

And it has been working to enhance the efficiency and fairness of the sanctions regime.

States that are not represented on the 15-member Council may view its range of
activities with apprehension and emphasise that the General Assembly is the chief
deliberative, normative, policy-making and representative organ. During the rule of law

debate in the Sixth Committee, there were a number of statements by delegations about the
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need to delineate the responsibilities of the General Assembly and the Security Council as
well as comments about the Council itself needing to respect international law. Thus South
Africa noted that the binding nature of the decision of the Council when acting under Chapter
VII requires that it pays due attention to the rule of law, and always comply with legal norms
itself. Others said that the Council should not seek to usurp the Assembly’s role particularly
in relation to lawmaking. India, for example, firmly stated that the development of
international law is a function of the General Assembly and not the Security Council. Yet the
recently, highly active Security Council is engaged in much “law-making” — whether in

relation to international criminal tribunals or otherwise.

There were publicly diverse perspectives also on the implications of the rule of law
for the principle of the equal sovereignty of States during the Sixth Committee debate.
South Africa, for instance, urged the Committee to consider the extent to which international
law is respected equally by all States and the “impact of power on the equal application of
international law”. In contrast, China argued for distinct approaches at the international and
national levels. It said that the “democratisation of international relations should be promoted
as a prerequisite and basis for the rule of international law” and the “uniform application” of
international law should be ensured. But when it turned to the rule of law at the national
level, particularly in post-conflict situations, China emphasised “full respect for the
sovereignty of the countries concerned and no interference in their internal affairs”. It stated
that the rule of law at the national level should be developed on the basis of a country’s

particular situation rather than a “one size fits all” formula.

In addition to these rather abstract discussions, very concrete measures to strengthen

the rule of law were proposed during the Sixth Committee debate, some of which have been
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taken up in the Secretary-General’s report. There was considerable support for the idea of an
annual Treaty Event involving not only the signing of treaties, but presentations on best
practices and lessons learned regarding the implementation of key treaties under a specific
theme each year. It was suggested that the UN Secretariat could produce model legislation
or, as Malaysia proposed, create a database of national implementation laws. Japan
suggested identifying the practical difficulties that Member States face upon the application
of international law within the framework of their domestic law and requesting legal advice
from the Office of Legal Affairs on a collective basis. In response, the Secretary-General’s
Report commits to having relevant UN entities involved in training and the provision of
substantive guidance to missions and country teams. It notes that the Office of Legal Affairs
has previously coordinated training programmes for Member States on the implementation of
international agreements and obligations. Further, the Rule of Law Coordination and
Resource Group is also intended to act as a repository of rule of law materials and best

practices.

As you can tell from this overview of recent developments, there is general agreement
about the importance of the subject of the rule of law at the UN these days, but the breadth of
the subject is such that it could end up meaning “all things to all people”. It is no wonder that
Resolution 61/39 recommends that, from this year, the Sixth Committee annually choose one

or two sub-topics to facilitate a focused discussion on the rule of law.

As for International Court of Justice, it appears that we are considered part of this
nascent rule of law framework, but it is also apparent that the difficulties in transposing the
national rule of law model to the international context mean that the concept of a “rule of law

at the international level” is still a work in progress. In my view, the International Court need
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not do anything different from that which we always do, namely, meticulously apply
international law in an impartial manner to the disputes before us. This is the best way for

the International Court to protect and promote the rule of law.
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